Case-by-case determination

School personnel may consider any ﬁnidue circumstances on a case-by-case basis, when detenmining
whather a change of placement, made in accordance with the following requirements related to disciptine, is
appropriate for 2 child with a disability who violates a schoo! code of studertd conduct.

General -

* To the extertt that they also take such action for children without disabiliies, scheol personnel may, for not
mote than 10 schiool days in = row, remove a child with a disabilily who violates a code of student conduct
from his or her current placament to an appropriate interim altemative educational setfing, another setling, or
suspension. School personnel may also impose additional removals of the child of pot more than 10 school
days In a row in that same school year for separate incidents of misconduct, as long as those removais do
net constitute a change of placement (see Change of Placement Because of Disciplinrary Removals for the
definition, below). - ’ . ;
Once a child with a disability has been removed from his or her surrent placement for a fotal of 10 school
days in the same school year, the school district must, during any subsequent days of removai in that school
year, provide services to the extent required below under the sub-heading Sarvices.

Additional authority

i the behavior that viclated the student code of conduct was not & manifestation of the child’s disability (see
Manifestation defermination, below) and the disciplinary change of placement would exceed 10 school
days in a row, school personnel meay apply the disciplinary procedures fo that child with a disabillty in the
same manner and for the same duration as it would to children without ciisabilities, except that the school must
provide services fo that child as described below undar Services. The child's IEP Team determines the inferim
altemative educational setting for such services, ‘ '

Services _
The services that must be provided to a child with a disability who has been removed from the child's current
placement may be provided in an interim altemative edueational sefting.

. A school district is only required fo provide services to a child with a disability whe hias been removed from
his or her current placement for 10 school days or less in that school year, if it provides services to a ¢hild
without dissbiifties who has been similarly removed.
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A child with a disability who is removed from the child’s current placement for more than 10 school days and
the behavior is not a manifestation of the child’s disability (see subheading, Manifestation determination) or
who is removed under special circumstances (see subheading, Special circumstances} must:

1. Coniinue fo receive educational services (have available a free appropriate public education), so as
to enable the child to continue fo pariicipate in the general education curiculum, although in another
setiing ¢that may be an interim altemative educational setting), and to progress toward meeting the
goals set out in the child's IEP; and_

2. Receive, as appropriate, a functional behavioral assessment, and behavioral intervention services and
modifications, that are designed to address the behavior violation so that it does not happen again.

After a child with a disability has been removed from his or her current ptacement for 10 school days in

that same school year, and if the current removal is for 10 school days in a row or fess anhd if the removel

is niot & change of placement (see definition below), then school personnel, in consultation with at least one

of the child's teachers, determine the extent to which sérvices are needed {o enable the child to continue to
participaie in the general education curricuium, although in another setting, and fo progress toward mesting the
goals set out in the child’s IEP.

if the removal is a change of placement {see the heading, Change of Placement Because of Disciplinary
Removals), the child’s IEP Team determines the appropriate services to enable the child to continue to
participate in the general education curriculum, afthough in another sefting (that may be an fnterim alternative
educational setfing), and to progress toward meeting the goals set out in the child’s 1EP.

Manifestation determination

Within 10 school days of any decision fo.change the placement of a child with a disability because of a
vioation of a code of student conduct (except for a remeval that is for 10 school days.in a row or fess and not
a change of placement), the school district, you, and other relevant members of the I1EP Team (85 delermined
by you and the school district) must review all refevant information in the student's file, including the child’s [ER,
any teacher observations, and any relevant information provided by you to determine:

1, ifthe conduct in question was caused by, or had a direct and substantial refationship fo, the child's
disability; or

2. Ifthe conduct in question was the direct result of the schoo! district’s faiiure to implement the child’s
IEP.

if the school district, you, and refevant members of the child’s IEP Team determine that either of those
conditions was met, the conduct must be determined to be @ manifestation of the child’s disability.

if the school district, you, and relevant members of the chiki’s IEP Team determing that the conduct in question
was the direct result of the school district’s failure to implement the IEP, the school district must take immediate

action o remady those deficiencies.

Determination that behavior was a manifestation of the child’s disability

if the school district, you, and relevant members of the IEF Team determine that the conduct wasa
manifestation of the child's disability, the IEP Team must either:

1. Conduct a functional behavioral assessment, unless the school district had conducted a functional
behavioral assassment before the behavior that resulted Int the change of placement occurred, and
implemrtent a behavioral intervention plan for the child; of

2. {f a behavioral intervention pian already has been developed, review the behavioral intervention plan,
and modify it, as necessary, to address the behavior.
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Except as described below under the sub-heading Special circumstances, the school district must retum
the child fo the placerment from which the child was removed, unless you and the district agree to a changs of
placement as part of the medification of the behavioral intervention plan.

Special circumstances

Whether or not the behavior was a manifestation of the child’s disability, sthool personne! may remove a
studertt to an interim alterative educational setting (determined by the child's IEP Tearn) for up to 45 school
days, if the child:

1. Canmies a weapon (see the definition below) to school or has a weapon at school, on school premises,
or at a school function under the jurisdiction of the State Educational Agency or a school district;

2. Knowingly has or uses illegal drugs (see the definition below), or sells or solicits the sale of a controfled
substance, (see the definition below), while at school, on school premises, or af a school function under
the jurisdiction of the State Educational Agency or a school district; of

3. Has inflicted serous bodily injury (see the definition below) upon another person while at school, on
school premises, or at a school function under the jurisdiction of the State Educational Agency or a
school district. : i

Definitions

Controfed substance means a drug or other substance identified under schedules |, I, Ill, IV, or Vin section
202(c) of the Controlled Substances Act {21 U.S.C. 812(c)).

flegal drug means a controlled substance; but does not include a controlled substance that is legally
possessed or used under the supetvision of a licensed heatth-care professional or that is legally possessed or
used under any othier authority under that Act or under any other provision of Federal faw.

Serious bodily injury has the meaning given the term "serious bodily injury” under paragraph (3] of subsection
{h) of section 1365 of title 18, United States Code,

Weapon has the meaning given the term “dangerous weapon” under paragraph (2) of the first subsection (o}
of section 830 of fitle 18, United States Code.

Notification
On the date it makes the decision to make a removal that is a change of placement of the child because of a
violation of a code of student conduct, the schoof district must noftify you of that decision, and provide you with
a procedural safeguards. notice.
Cuance oF Pracement Becauske oF DiscipLiNARY REMOVALS
34 CFR §300.536
A removal of your child with a disability from your child’s current educational placement is a change of
placement it

. 1. The removal is for more than 10 school days in a row; or

2. Your child has been subjected to a series of removals that constitute & paltem because:

a. The series of removals total more than 10 school days in a schoo! year;
b. Your child’s behavior is substantially similar to the child’s behavior in previous incidents that resuited

in the series of removals;
c. Ofsuch additional factors as the length of each removal, the fotal amount of ime the child has been

removed, and the proximity of the removals to one another,

Whether a pattern of removals constitutes a change of placerment is defermined on a case-by-case basis by
the school district and, if challenged, is subject to review through due process and judicial proceedings.
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DETERMINATION OF SETTING
34 CFR § 300.531

The individualized education program (IEP) Team determines the interim altemative educational setfing for
removals that are changes of placement, and removals under the subheadings Addifional authorify and
Special circumstances.

AppEaL
34 CFR § 300.532

General
You may file a due process complaint (see the heading Due Procéss Complaint Procedures) to requesta
due process hearing if you disagree with:

1., Any decision regarding placement made under these discipline provisions; or

2. The manifestation defermination described above.
The school district may file a due process complaint (see above) to request a due process hearing if # belicves
that maintaining the current placement of the child is substantially fikely to result in injury to the child or to
others.

Authority of hearing officer

A hearing officer that meets the requirements described under the sub-heading fmpartial Hearing Officer
must conduct the due process hearing and make a decision. The hearing officer may”

1. Return your child with a disability to the placement from which your child was removed if the hearing
officer determines that the removal was a viclation of the requirements destribed underthe Reading
Authority of School Personnel, or that your child's behavior was a manifestation of your child’s
disablility; o1

2. Order a change of placement of your child with a disability to an appropriate interim alteinative
educational setting for not more than 45 school days i the hearing officer determines that maintaining
the current placement of your child is substantially likely to resulf in injury to vour child or to others.

These hearing procedures may be repested, if the school district believes that retuming your child to the
original placement is substaniiaily likely fo resuit in injury to your child or to others.

Whenever you or a school district files a due process complaint fo request such a hearing, a heaging mus{
be heid that meets the requirerments describad under the headings Due Process Complaint Procedures,

Hearings on Due Process Complaints, except as follows:

1. The Stafe Educational Agency or school district must arange for an expedited due process hearing,
which rnust Gecir Within 20 sthod! days of the date the hearing is requested and mustresultina
determination within 10 school days after the hearing.

2. Unless you and the school district agree in writing to walve the meeting, or agree fo use mediation,

a resolution meeting must occur within geven calendar days of receiving notice of the due process
complaint, The hearing may proceed unless the matter has been resolved to the satisfaction of both
parties within 15 calendar days of receipt of the due process complaint.

3. A State may establish different procedural nules for expedited due process hearings than it has
established for other due process hearings, but except for the {imelines, those rules must be consistent
with the rules in this document regarding due process hearings.
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You ar the school district may appeal the decision in an expedited due process hearing in the same way as
they may for decisions in other due process hearings (see Appeals, above).

PiaceMeNT DURING APPEALS
34 CFR §300.533

When, as described above, you or school district has filed a due process complaint related to disciplinary
metters, your child must (unless you and the State Educationat Agency or schoo! district agree othenwise)

remain in the interim altemative aducational setting pending the decision of the hearing officer, or until the
expiration of the time period of removal as provided for and destribed under the heading Aurthority of School

Personnel, whichever ocours first.

ProtecTiONS FOR CHiLDREN Not YeT ELIGBLE FOR SPECIAL EDUCATION

AND REILATED SERVICES
34 CFR §300.534

General

If your child has not been determined efigible for special education and related services and violates a code of
student conduct, but the school district had knowledge (as determined below) before the behavior that brought
about the disciplinary action occurred, that your child was a child with a disability, then your child may assert
any of the protections describied in this notice. .

Basis of knowledge for disciplinary matters
A school district will be deemed 1o have knowledge that your child is a child with a disability if, before the
behavior that brought about the disciplinary action occurred:

1. You expressed concern in writing to supervisory or administrative personngl of the appropriate
education agency, of to your child’s teacher that your child is in need of special education and related
services; .

2. You requested an evaluafion relaled to eligibifity for special education and related services under Part B

of the IDEA; or
3. Your child's teacher or other school district personnel expressed specific concemns about a pattem of
behavior demonstrated by the child directly to the school disfrict's director of special education or to

other supervisory personinel of the school district.

Exception
A school district would not be deemed to have such knowledge if:
1. You have not allowed an evaluation of the child or refused special education services; o1
3 Your child has been evaluated and determined to not be a child with a disability under Part B of the
IDEA. -

Conditions that apply if there is no basis of knowledge

If prior fo taking disciplinary measures againist your child, a school district does not have knowledge that
your child s a child with a disability, as described above under the sub-headings Bas#s of knowledge for
discipiinary matters and Exception, your child may be subjectéd to the disciplinary measures that are
applied to children without disabilities who engaged in comparable behaviors.

However, if a request is made for an evaluation of your child duting the time period in which your child is
subjected to disciplinary measures, the evaluation must be conducted in an expedited manner.
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Unift the evaluation is completed, your child remains in the educational placement determined by schodal
authorities, which can include suspension or expulsion without educationaf services.

If your child is determined to be a child with a disability, taking info consideration information from the
evaluation conducted by the school district, and information provided by you, the school district must provide
special education and related services in accordance with Part B of the IDEA, including the disciplinary
requirements described above. - :

REFERRAL T AND ACTION BY Law ENFORGEMENT AND Jupicial AUTHORITIES
34 CFR §300.535
Part B of the IDEA does not:
1. Prohibit an agency from reporting a crime committed by a child with a disability fo appropriate
authorities; or
2. Prevent State law enforcement and judicial authorities from exercising their responsibitities with regard
to the application of Federal and State law to cAmes cormmitted by a child with a disabillty.

“Transmittal of records
I a school district reparts a crime committed by a child with a disability, the school district:

1. Must ensure that copies of the child’s special education and disciplinary records are transmitted for
consideration by the authorities to whom the agency reports the crime; and

2. May transmit copies of the child’s special education and disciplinary records only fo the extent
permitted by the Family Educational Rights and Privacy Act {FERPA).

Reference
Procedural
Safeguards
Notice p
Part B ofthe . m
ndividuals with Disabilities M et of

et
Education Act IDEA) Flemmotary and Sacordary Edocation



